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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 11th day of Septenber, 2002

MONTE R BELGER
Acting Adm ni strator,
Federal Avi ati on Adm ni strati on,

Conpl ai nant ,
Docket SE-16452
V.

GARY M CHAEL WEDDI NG,

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

The Adm ni strator has appealed fromthe oral initial
deci sion of Administrative Law Judge Wlliam R Millins, issued
on March 6, 2002, follow ng an evidentiary hearing.EI The | aw
j udge di sm ssed an energency revocation order of the
Adm nistrator, finding that the Adm nistrator had failed to neet

her burden of proving that respondent had violated 14 C.F.R 88§

! The initial decision, an excerpt fromthe transcript, is
attached.
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43.12(a)(1) and (3) of the Federal Aviation Regulations (FARs),
14 CF. R Part 43.EI W grant the Adm nistrator’s appeal and
affirmthe energency order of revocation.EI

Respondent was hired to install new gl obal positioning
satellite (GPS) equipnent in a Beech Mddel V-35B. Wen the
aircraft was returned to the owners, they were provided a
(required) Form 337, Major Repair and Alteration, to keep in the
aircraft. FAA approval and signature on the formin section 3 1is
required, as is inspection and approval for return to service by
sonmeone with inspection authority (1A). No flight manual
suppl enent to acconpany the GPS system was provided. A few
months | ater, the owners were told by the FAA that the GPS system
respondent installed was not new, and that the FAA approval on
t he paperwork (the Form 337 and the aircraft |og) mght not be
authentic. After an investigation, respondent was charged by the
Adm nistrator wwth intentionally falsifying both.

The Adm nistrator’s main witnesses were a forensic docunents
exam ner and the FAA inspector whose signature was on the form
As is discussed in nore detail below, the expert w tness

testified that the Form 337 (Exhibit C2) had been forged. This

2 Section 43.12(a)(1), as charged here, prohibits intentionally
false entries in any record or report that is required to be
made, kept, or used to show conpliance with any requirenent under
Part 43. Section (a)(3) prohibits altering records for
fraudul ent purposes. Respondent waived the energency tinetable
for handling his appeal fromthe Adm nistrator’s order.

% W grant the Adninistrator’s motion to strike. Respondent

offers no basis for consideration of new evidence. Deposition

testinmony and ot her discovery material are not part of the record
(continued.))
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w tness went through in detail the various indicia of the
forgery, and how the features of the docunent were inconsistent
wi th respondent’s version of events: that he had faxed the
i nspector a draft 337; and that the inspector had stanped and
signed it and faxed it back with instructions to nake sone
changes.EI The second main w tness, Inspector Lutz, whose
recol lection of the events had originally been very limted,
testified that he recalled fax communi cation with respondent,
that he had had concerns about the installation and had raised
themin a faxed response, and that he had not approved this
installation for respondent, although he may have approved sone
other installation at about this sanme tine.

The | aw j udge di scussed the testinony of respondent and
| nspector Lutz and appeared to decide that resolution of the case
rested solely on the credibility of the two. He determ ned that
M. Lutz had “a lot at stake here because of the way they [the
FAA] do business.” Tr. at 307. The |law judge characterized

earlier statenments by M. Lutz as suggesting that he m ght have

(continued.))
unl ess specifically admtted.

* Respondent admitted that he had (1) cut and pasted the bottom
of the formto cut off a typing m stake he had nade in the date
bl ock of section 6, (2) cut and pasted a new back side of the
form (allegedly changed to reflect the changes M. Lutz wanted),
(3) copied that cut-and-pasted version to create a “good” copy,
and (4) then gave that new copy to a M. H Il to sign as |IA
Joint stipulations stated that M. H Il occasionally did

i nspections for respondent, but that he did not recall this

i nspection or signing this 337, and that he did not have a copy
of this 337 form al t hough he keeps copies of all 337's that he
signs. Exhibit JX-1.
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given this approval but could not renenber, and contrasted these
statenents with testinony at trial that he knew he hadn't given
approval on this aircraft. Tr. at 108.EI Q her “variations” in
the inspector’s testinony led the | aw judge to conclude that the
Adm ni strator had not net her burden of proof. Tr. at 309.

The Board is the ultimate finder of fact. Chirino v. NTSB,

849 F.2d 1525, 1530 (D.C. Cr. 1988); Singer v. FAA 208 F.3d

555, 557 (6'" Cir. 2000) (“The NTSB has plenary review authority
Wi th respect to ALJ decision making”). Although we typically

defer to a law judge’s credibility determ nations, we do not do
so when those determnations are incredible or inconsistent with

t he overwhel m ng wei ght of the evidence. Admnistrator v.

Bl ossom 7 NISB 76, 77 (1990). In Admnistrator v. WIf, 7 NTSB

1323, 1325 (1991), we explained that we may reverse the initial

> El sewhere, the |aw judge characterized M. Lutz's earlier
statenents as “he didn't know whether he signed off on this 337
or not. He mght have, he just didn't know.” Tr. at 306. W do
not think this is an accurate characterization of the evidence.
VWhat M. Lutz actually wote was “1 recollect talking to him

[ respondent] on his home nunber that evening, but | do not recal
t he subject of our conversation. It is possible that |I did
conduct a field approval for Gary Weddi ng on 02/09/00, but | do
not recall this particular aircraft or equipnment.” Exhibit R-23.
Once Inspector Lutz renmenbered his dealing with respondent on
these dates, his testinony renai ned consistent: he did not
remenber doing this field approval, but he m ght have done a
different one for himaround this sane tine. |n deciding whether
and whomto believe, a | aw judge nust be extrenely careful in
characterizing and wei ghing the evidence. 1In this case, the | aw
judge al so made a finding of fact that respondent believed the
GPS he was installing was new. W have carefully reviewed all of
respondent’ s testinony and nowhere can we find any testinony
about the condition of the GPS he installed or whether he thought
it was new. We cannot determne the origin or basis for this
finding and do not affirmit.
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decision and affirmthe Adm nistrator's order on concl udi ng that
the I aw judge's factual findings could not be reconciled with the
evidence. That is the case here. |In relying exclusively on his
credibility assessnent, the |aw judge ignored all the forensic
evidence in the record. He failed to offer any explanation for
his rejection of that evidence beyond general statenments to the
effect that the case was not about fax machines or copiers. He
also failed to offer any explanation for his apparent finding
that this was the sane docunent the parties had faxed back and
forth but that, sonmehow, the fax headers were no | onger on the
docunent .

Parties to these proceedi ngs, indeed all admnistrative
proceedi ngs, are entitled to, and | aw judges are required to
provi de, conplete findings of fact and concl usions of |aw that
allow the parties to understand the basis for the decision. 1In
fact, this case is about fax nachines and copiers, and scanners
and conputers, how they can be used to forge docunents, and how a
machi ne’ s characteristics can be used to identify forgeries.

The Adm nistrator’s expert witness, M. WIIliam Flynn,
testified at great |ength about why the Form 337 that respondent
gave the aircraft’s owners so clearly showed itself to be a
forgery. Tr. at 84-142. The witness testified, anong other
t hi ngs, that the stanp approval and signature had been cut and
pasted into this docunent, and this is visible even to a layman’s
eye. He explained how the stanp could have been reproduced, and

noted that it had been squeezed on the horizontal axis, ending up



6

with narrower letters than the original stanp. He described how
a signed approval stanp from another Form 337 coul d have been
used and transferred to this docunment. Based on the numerous
exenplars of M. Lutz’s approvals that the expert had been
provided in his exam nation, he showed that the size of the
signature was significantly larger than M. Lutz’'s signature, and
that the signature and date placenent on the stanp were different
fromM. Lutz's standard placement.EI He al so expl ai ned t hat

Exhibit G2 could never have been faxed, because faxing produces

a wholesale dimnution in the size of the printed area to nake
roomfor the date, nanme, and phone nunber header required by | aw
on every fax, and showed that there were no headers. 1In this
case, there would have been a doubl e shrinkage in size, given the
testinony that the docunent was faxed back and forth. This
shri nkage was denonstrated on the record using faxed exenpl ars of
Form 337, and these faxed versions | ooked considerably different
fromExhibit G2. Further, C2 also did not exhibit standard
faxing characteristics known as “stair stepping,” where the
machi ne m sses various bits and results in erratic inking when
reproducing lines. See Exhibits CG6, CG7, R 16, R 27 and R-28.
M. Flynn had 33 years’ experience as a docunent and
signature examner, is Board certified in this work, and

respondent accepted himas an expert. Tr. at 83. Having done

® This stanp did not even include the line “FAA I nspector” and
“Date” that is located on the stanp bel ow where the inspector
signs his nane and dates the docunent.



;
so, none of this forensic evidence has anything to do with
credibility as between wi tnesses. Respondent offered no docunent
expert of his own, and on cross-exam nation failed to underm ne
any of M. Flynn's conclusions. The |law judge may not sinply
ignore this evidence, and may not arbitrarily substitute his own
concl usi ons about what he thinks happened to the docunent, as he
di d when he concluded, directly contrary to M. Flynn's testinony
and with no rationale, that copying “could have and nust have
obliterated any fax indications that normally appear on these
docunents.” Tr. at 309.

The unrebutted evidence shows that sonmeone cut and pasted an
i nconpl ete FAA approval stanmp on a 337 formand added M. Lutz’'s
signature and date. Although respondent admts cutting and
pasting the bottom of the docunent as well as the back of it, he
denies forging M. Lutz’s signature and stanp and denies forging
M. HIll’s signature. Thus, the remaining question before us is
who did? The parties (and the | aw judge) appeared to agree that
there are only two candi dates: respondent or M. Lutz. 0 Has the
Adm ni strator proven by a preponderance of the evidence that it
was respondent? We think she has.

As di scussed, the Adm nistrator has denonstrated how t he
forgery was acconplished using a conputer, a scanner, a copier

and an exenplar of the stanp and M. Lutz’s signature.

" The parties stipulated that M. Hill did not falsify the 337.
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Respondent had access to all these items,EI and a clear incentive
to produce the approval; he had had the aircraft for 2 nonths,
and the owners were continually calling, demanding the work’s
conpletion. If we posit that respondent sought approval and was
denied it by M. Lutz, that M. Lutz would not be avail able for
the rest of the week and that his “regular” FAA inspector was out
of town, he had an incentive to falsify the docunent. As the
Adm ni strator points out, chances of discovery were renote.

O her evidence supports a finding that respondent played
fast and | oose with this paperwork. As noted, he admtted
cutting and pasting the form and we have circunstantial evidence
that he forged M. Hill’'s signature. The formwas not in M.
HIll s files, although he keeps copies of all 337 s he approves.
The formwas not in the FAA's official files for the aircraft,
where it woul d have been sent by the inspector. The
Adm ni strator al so established that the office copy of this 337
had no date entered for the flight test, while G2 has, and C 2
has no date entered for delivery of the flight manual suppl enent,
yet the office copy has even though no manual was ever provided.

Tr. at 244-246. 8

8 Counsel’s attenpt at the hearing to confuse matters with
reference to different stanps and different inspectors was not
convi nci ng. Respondent had dealings with Inspector Lutz and
woul d have had other 337's with M. Lutz’'s stanp and si gnature;
i ndeed, M. Lutz could not rule out the possibility that at
exactly the sane tinme he had declined approving the GPS
installation, he had approved a different 337 for respondent.
O her inspectors also used the sane stanp.

® Respondent al so clainmed that he had sent a draft manual to the
(continued.))
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Al though M. Lutz's nenory failures have been probl ematic,
we fail to see what he would have gained fromforging his own
stanp, and doing that inconpletely (as noted, the forgery failed
to include the “FAA I nspector” and “Date,” bel ow the signature
and the date; there was not enough roomin the space as the
stanp’ s | anguage had been formatted). There was absolutely no
need for himto do so, having available a stanp that he could
use, nor has respondent or the |aw judge offered a theory that
woul d make any sense. Respondent’s argunent that M. Lutz wanted
the office to adopt another stanmp format and used this instance
to experinment wwth a different alignment is |udicrous.

Furthernore, as the Adm nistrator points out in reply, if
you accept the facts alleged by respondent that respondent faxed
a draft 337 to M. Lutz, and M. Lutz faxed it back, you mnust
conclude that this draft was not the formrespondent ultimtely
gave to the aircraft’s owners and is at issue here, because as
M. Flynn has denonstrated, such a faxed copy not only would have
two headers showing the different fax nmachines sent from but
woul d have becone smaller and smaller in size each tine it was
faxed. Instead, the exhibit before us is actually |larger than
the actual form there is plenty of roomon the copy for the

headers, and there is no basis in the record on which to find

(continued..)

FAA for approval, but the FAA never received one, and respondent
did not offer an office copy at trial. It is difficult to

beli eve he woul d prepare a proposed manual suppl enent and not
keep a copy in his records.
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t hey sonehow were renoved

Hart v. MLucas, 535 F.2d 516, 519 (9th Gr. 1976),

establishes that, to prove intentional falsification, the
Adm ni strator nust show 1) a false representation; 2) in
reference to a material fact; and 3) nade with know edge of its
falsity. The placing of the stanp and forged signature on the
formis a false representation, and clearly refers to a materi al
fact — the necessary FAA approval of the GPS installation.
These actions were known to be false.

ACCORDI NGY, IT I S ORDERED THAT:

1. The Adm nistrator’s appeal is granted and her order of
revocation is affirnmed; and

2. The Adm nistrator’s notion to strike is granted.
CARMODY, Vice Chairman, and HAMVERSCHM DT, GOGLI A, and BLACK,

Menbers of the Board, concurred in the above opinion and order.
BLAKEY, Chairman, did not participate.



